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Rebecca S. Kratz 
Freedom From Religion Foundation 
PO Box 750 
Madison. WI 53701 

RE:- MUR 6137 
Informed Catholic Citizens 

Dear Ms. Kratz: 

This is in reference to the complaint you filed with the Federal Election Commission on 
November 25,2008, conceming Informed Catholic Citizens. Based on that compldnt, on 
January 19,2011, the Commission found that there was reason to believe Informed Catholic 
Citizens violated 2 U.S.C. §§ 434(c), 434(g), and 441d(a), and that tiiere was no reason to 
believe Informed Catholic Citizens violated 2 U.S.C. § 441b(a), provisions of the Federal 
Election Campaign Act of 1971, as amended C*the Act") and institoted an investigation of this 
matter. Also on that date, the Commission was equally divided on whether to find reason to 
believe tiut Informed Catholic Citizens violated 2 U.S.C. §§ 433 and 434. The Factual and 
Legal Andysis, which more fully explains the basis for the Commission's reason to believe and 
no reason to believe determinations, is enclosed. On October 18,2011, the Commission closed 
the file in this matter. At the same time, the Commission cautioned Informed Catholic Citizens 
to take steps to ensure that its conduct is in compliance with the Act and the Commission 
regulations. A Stetement of Reasons explaining the Commission's decision to close the file will 
be issued. 

Documente related to the case will be placed on the public record within 30 days. 
See Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files, 68 Fed. 
Reg. 70426 (Dec. 18,2003) and Stetement of Policy Regarding Placing First General Counsel's 
Reports on tiie Public Record, 74 Fed. Reg. 66132 (Dec. 14,2009). 
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The Act allows a complainant to seek judicial review ofthe Commission's dismissal of 
this action. See 2 U.S.C. § 437g(a)(8). If you have any questions, please contact me at (202) 
694-1650. 
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Sincerely, 

April J. Sands 
Attomey 

Enclosure 
Factual and Legd Analysis 



1 FEDERAL ELECTION COMMISSION 
2 
3 FACTUAL AND LEGAL ANALYSIS 
4 
S RESPONDENTS: hifonned Catiiolic Citizens MUR 6137 
6 
7 
8 L GENERATION OF MATTER 
9 

10 This matter was generated by a comptamt filed witii the Federd Election Commission by 

^ 11 Rdiecca Krate. See 2 U.S.C. § 437g(a)(l). 
ST 
^ 12 II. FACTUAL SUMMARY 
0 

^ 13 This matter concems allegations that Infoimed Catholic Citizens C'lCCOi e Colorado-

P 14 based SOI (c)(4) organization, violated various provisions ofthe Federal Election Canipdgn Act 

^ 15 of 1971, as amended C êAct*0. Specifically, the complaint alleges that ICC made prohibited 

16 corporate expenditures fiv a series of recorded telephone calls tiut constitoted express advocacy, 

17 and nuy have been reqmred to report die cost ofthe calls as independent expenditures. In ite 

18 response, ICC argues that tfie calta did not contam express advocacy, and therefore the group 

19 was not required to report any mdependent expenditures. Response at 3. 

20 The complamt identifies two recorded phone cdta ICC nude to citizens m Colorado m 

21 late October 2008.̂  Comphunt at I. The scripte for die calls, provided m ICC's response, are as 

22 follows: 
23 <K:armodyCair 
24 
25 Hello, thta is Fr. Bill Cannody, Pastor of Holy Fanuly paridi m Colorado Springs. I'm 
26 calling on behalf of Informed Catiiolic Citizens about the unportance of your vote in tins 
27 election. 
28 
29 Regardless of the spinning that some politidans have done, the Catholic Church's 
30 opposition to the evil of abortion has dways been the same and ta crystd clear. 
31 

* IOC's Response states tfast the calls were delivered to memben of die public in Noveniber 2008, just before the 
election. 5ee Response Exhibit A 
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1 Why is it important m tius election? John McCdn has a record of supporting life, but in 
2 tiie words of Denver Archbishop Charles Chaput, Barack Obama *is the most conumtted 
3 diortion-righte presidential candidate pf dther nujor party" hi 35 years, aid the 
4 Democratic Party Platform adopted in Denver is ''clearly anti-life.** 
S 
6 There are nuny unportant issues to consider, but as Archbishop Chaput says, "every 
7 other human rigiht depends on the right to life." 
8 
9 If you have not aheady voted, I pray that you will search your conscience carefolly and 
10 consider all the information you deem unportant. And, then vote like life depended on 

LO 11 it-because it does. 
0> 12 
^ 13 Thta message ta paid for by Infonned Catholic Citizens. 

^ IS •'BeaaprezCall" 
^ 16 
^ 17 Hello, this is Bob Beauprez. And, no, Fm not one of those politicians cdling to tell you 
O 18 howtovote. You*ll figure that out on your own. 
ri 19 
*̂  20 I know that there are a whole host of issues you*lI consider when deciding for whom to 

21 vote, including who best represente your values. What's difficult ta finding really honest 
22 information about the candidates and the issues most Unportant to you - like the five non-
23 negotid>les: sanctity of human life, euthanada, homosexual marriage, embiyomc stem-
24 cell research, and human cloning. 
25 
26 I recentiy leamed through the Solidarity Institote at ecathoIichub.net that Bob Schafifer is 
27 in agreement with Catholic doctrine on all five of these issues while Mark Udall ta 
28 opposed to every single one. 
29 
30 We're the Informed Catholic Qtizens, and our only otjective ta to make sure you have dl 
31 the mformation you need to decide who you'll be vothig fiv mtfita election. Ihankyou 
32 for listening. 
33 
34 m. ANALYSIS 

35 The Comnussion: (I) finds no reason to believe that ICC violated 2 U.S.C. § 441b; 

36 (2) finds rearon to believe tiut ICC violated 2 UJS.C. § 434(c) by fiuling to disclose ite 

37 independent expenditure; (3) finds reason to betieve that ICC violated 2 U.S.C. § 434(g) by 

38 failmg to file a 24-hour notice of ite mdependent expenditure; and (4) finds reason to bdieve tiut 

39 ICC viotated 2 U.S.C. § 441d(a) by fiulmg to include tiie required disdauner. 

40 
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1 A. Corporate Expenditores 

2 In Citizens United v. FEC, tiie Supreme Court stmck down as unconstitotiond tiie Act's 

3 prohibition on corporate financmg of mdependent expenditures. See 130 S.Ct. 876,913 (2010). 

4 Thus, it is penmssible for corporations to use generd treasury fimds for this purpose. 

5 Accordingly, the Commission finds no resron to believe that Informed Catiiolic Citizens violated 

CO 6 2 U.S.C. § 441b by making a prohibited coiporate expenditure in connection witii tiie recoided 
on 
^ 7 telephone cdls. 
ST 
O 
1̂  8 B. Independent Expenditore Reporttog 
ST 
ST 9 Under tiie Act, every person otiier tiun a politicd committee who makes independent 
0 

^ 10 expenditores m excess of S250 must file a report tfut discloses infonnation on ite expenditores 

11 and identify each perron who made a contribution m excess of S200 for the purpose of fiuthering 

12 an independent expenditure. See 2 U.S.C. § 434(c). The Act defines an independent expenditure 

13 as any expenditore that expressly advocates the dection or defeat ofa clearly identified 

14 candidate and ta not made in concert with a candidate, a potiticd party comniittee, or tiieh: 

15 respective agente. 2 U.S.C. § 431(17). 

16 Under the Conmuadon's regutations, a conunumcation contains express advocacy when 

17 it uses phrases, campaign slogans, or individud words "whidi m context can have no otiier 

18 reasonable meaning than to encoinage the electioi or defeat of one or mom cieariy identified 

19 candidate(s), such as posters, biunper stidten, adverttaements, ete. which say 'Nixon's the One,' 

20 'Carter '76,' 'Reagan/Bush' or 'Monddd'" 11 C.F.R. § 100.22(a). The Supreme Court has 

21 held that express advocacy also encompasses commumcations that contain "m effect an explicit 
22 directive" to vote for or agamst a candidate. MCFL, 479 U.S at 249. The fiict tiut a message is 
23 "margindly less direct than 'Vote for Snutii' does not change ite essentid nature." Id. ICC 
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1 argues that "express advocacy" must be read narrowly in accordance with the approach in 

2 Buddey v. Valeo, ATA U.S. 1 (1976). Response at 3. 

3 The Cannody Cdl contdns express advocacy under 11 C.F.R. § 100.22(a) consistent 

4 with Supreme Ctourt and Commission precedent. This cdl is similar to tiie newsletter at tasue in 

5 MCFL and tiie "(>>nscience" pamphlet m MUR 5634 (Sierra Chib). In MCFL, tiie Supreme 

rv. 6 Court found tiut a newsletter which listed candidates fiir state and federd office and identified 
0) 

^ 7 theu: issue positions as supporting or opposmg issues such as abortion, dong with the phrases 

® 8 •'EVERYTHING YOU NEED TO KNOW TO V()TE PRO-LIFE," "VOra PRO-LIFE," and tiie 

«!r 9 disclaimer "This special election edition does not represent an endoraement of any poiticdar 
Q 
HI 10 candidate," constitoted express advocacy. MCFL, 479 U.S at 238. The Ccmi reasoned tiut die 

11 newsletter "cannot be regarded as a mere discuasion of public issues that by their nature raise the 

12 names of certain politicians. Rather, it provides an explicit ducctive: vote for these (named) 

13 candidates." 

14 In MUR 5634, the Commission found that the "Conscience" pamphlet, which compared 

15 President Bush's and Senator Kerry's environmentd records and contained the phrases "LET 

16 YOUR CONSCIENCE BE YOUR GUIDE" and "LET YOUR VOTE BE YOUR VOICE" 

17 contained express advocacy under section 100.22(a) because it provided "in effect" an explicit 

18 directive to vote for the candidates whose positions were in accord with the organization. See 

19 MUR 5634 Factud and Legd Analyds at 4. The Comnussion fouid probable cause to bdieve 

20 that the Sierra Qub viotated 2 U.S.C. § 44lb(a) based on the "Conscience" pamphlet and entered 

21 into a condliation agreement with the orgaiuzation. See Certifications dated July 19,2006 and 

22 November 13,2006. In the same matter, the OfBce of (jenerd (Counsel recommended, and the 
23 Commisdon found, no rearon to believe that the Siena Qub viotated the Act m connection with 
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1 tiuee otiier pamphlete. Two of tiie pamphlete did not contam express advocacy because a 

2 reasonable intetpretetion was that readers were simply bdng directed to contact cunrent federd 

3 ofiBceholders. MUR 5634 First Generd Counsel's Report at 5. A fourtii pamphlet, "Dirt," 

4 which contauied narratives comparing tiie envuonmentel records of Present Bush and Senator 

5 Kerry, did not contein express advocacy because it was condstent with the Conunission's voter 

4P 6 gdde regulations and encouraged readers to obtdn additiond infoimation about the candidates 

^ 7 fiom other sources befiire deciding for whom to vote. Id. at 8. 

^ 8 The Cannody CaB uses tiie word "vote" tiuee times, starting in tiie first sentence afier the 
m 

^ 9 greeting. The (Ormody CaU is express advocacy under section 100.22(a) because ite sete out 
0 

«-i 10 John McOun's and Barack Obama's respective positions on the subject of diortion and then 

11 directe listeners to 'Vote like life depended on it - because it does," which has no other 

12 rearonable meamng than to encourage the election of John McCain and the defeat of Baradc 

13 Obama. Thta concludon is consistent with the Supreme Court's dectaion m MCFL in that the 

14 Cannody Cdl's call to action to "vote tike life dqiended on it - because it does" ta an 

15 uiumbiguoua reference to John McCain's "record of supporting life," providing *'ui effect" an 

16 explicit directive to vote for John McOun and agamst Baradc Obama. The Cannody Call's call 

17 to action ta dro sunitar to tiut ui tiie MUR 5634 "Conscience" pamphlet, "LET YOUR VOTE 

18 BE YOUR VOICE." 

19 Although the avdtable mfarmatiDn does not indieate the cost or dtasenunation ofthe 

20 Cannody Call, a press account cited in the COmpldnt regarding the Beauprez Call steted that 

21 ICC "btanket[ed] tiie stete witii recorded phone calta." Nfike Riley, Beauprez Robo-Cdls Taiget 

22 Uddl on Vdues, Denver Post, October 23,2008. ICC's response did not provide any 

23 infonnation regarding the cost or dissemmation of tiie calta. The fi»t tiut the Cannody Odl 
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1 concerned the Presidentid election alro suggeste tiut a targe number of cdta were made, and 

2 past matters involving robocdta often involved coste well over $1,000. See MUR 6125 

3 (McCiintock) (Canqidgn in Cdifomia's 4̂  (Ongressiond District spent $7,799 for robocdls in 

4 2008); MUR 5819 (U.S. Chamber of Commerce) (Chamber of Commerce spent $2,474 for 

5 approximately 50,000 calta regardmg die 2006 Senate race in Hawdi); MUR 5588 (Arizona 

^ 6 Republican Party) (Stete party committee spent $41,626 for stete-wide cdta regaiding tiie 2004 
CD 
^ 7 Presidential election). 

O 8 In sum, it appears tiut at least one ofthe I(X̂  recorded calk-tiie Caimody coil-
ffl 

^ 9 contdned express advocacy under 11 C.F.R. § 100.22(a).' See also 11 C.F.R. § 100.22(b) 
0 
HI 10 (express advocacy includes commumcations that contain an "dectord portion" tfut is 

11 "unmistakable, unambiguous, and suggestive of only one meaninĝ ' and about which "reasonable 

12 minds codd not differ as to whether it encourages actions to elect or defeat" a candidate). 

13 Because the Caimody (Oil contained express advocacy and ICC likely spent over $250 on tfie 

14 cdl, ICX̂  was subject to the independent expenditure repoiting reqdremente of section 434(c) of 

15 the Act Accordmgly, the Commission finds reason to beUeve that ICC violated 2 U.S.C. 

16 § 434(c). 

17 

'The Beauprez Call presents a closer ju4gniBat. There are several chanwteiistics of die Beauprez diat bring it 
close to die definition ofeaqness advocacy under 11 C.FJR. 9100.22Cb): die call references voting daee times and 
was imKle u close proximity to the election; it references die ĈsdwUc Church's positions on fiw 
dien stales dot'V6b Schaflfer is in agreement vpilh GadwUc doctrine on aU five of diese issues 
opposed to every single rae;''and it indicates dntt die ICC's goal is to inform Usieners to aid in dieir voting 
TTris can be viewed as a directive to vote far die candidate m agreement widi Cadidic^^ 
However, because the BeauprezCall oonfuins a oompaiison of dc csndidates* views on policy issues, reasonsble 
niindi coidd tdew the jcall as edunting listenen about die positions ofthe candidates, similar to die MUR 5634 
*T>iir panplitel; whicli dw Cominission oondoded was mbre aUn te a voter goide mider 11 CXF.R. § 1144(cXSX0* 
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1 C. 24-Hour Independent Expenditure Reportfaig 

2 Under the Act, a perron that makes independent expenditures aggregatmg $1,000 or nuire 

3 after ttie 20̂  day, but more ttian 24 hours, before tiie date ofan election must file a report 

4 describing the expenditores within 24 hours. 2 U.S.C. § 434(g)(1). 

5 ICC's activity appears to date fiom November 2008; tiierefore, it is likely tiut tiie calls 

Q 6 were made within 20 days oftiie dection. It ta dro likely tfiat ICC spent over $1,000 in 
0 
Ul! 7 connection with tfie Carmody Call Accorduigly, tfie Conunission finds reason to believe tfut 
ST 

O 8 Informed Catiiotic Dtizens viotated 2 U.S.C. § 434(g) by fdling to report the cost oftiie call as 
ST 
^ 9 an independent expenditure. 
0 
rH 10 D. Requured Dtactaimers 
H 

11 The Act requires that perrons making dtabursemente for conmninications containing 

12 express advocacy provide a disclaimer as specified m the statote and regdations. 2 U.S.C. 

13 § 441d. More specificdly, communications tfut are not authorized by a candidate are reqiured to 

14 clearly stete tfie name and pennanent street address, telephone munber or World Wide Web 

15 address of the perron who paid for the communication and state that the communication was not 

16 authorized by any candidate or fhe candidate'a committee. 2 U.S.C. § 44ld(aX3). 

17 The COimodyiCall required a discldmer because it contained expreas advocacy. It 

18 appears that the Cannody COll was sufifidentiy widespread to have constituted 500 cdls of an 

19 identicd or substantidly similar nature. Seestprap. 5-6. The Cannody Cdl did not contdn the 
20 full required disclaimer, as it did not clearly stete the addreas, telephone number, or wd>dte 
21 address of ICC and did not atate that the commumcation was not authorized by any candidate or 

22 candidate's oommittee. Accordingly, the Commisdon finds reaaon to beUeve tfiat Infonned 
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1 Catfiolic Citizens violated 2 U.S.C. § 441d(a) by fdling to include tiie required discldmer on a 

2 commumcation containing express advocacy. 
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